
STATE OF NEW YORK
STATE TAX COMMISSION

In the MatLer the Pet i t ion

Alfonso De Pietro

d /b /a  D P Serv ice

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sales & Use Tax

under Art ic le 28 & 29 of the Tax Law

f o r  t h e  p e r i o d  6 / t / l t  -  I t / 3 0 / 7 4 .

o f

o f

AFFIDAVIT OF MAIIING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

7th day of July,  1980, he served the within not ice of Determinat ion by mai l  upon

Al fonso De P ie t ro ,  d /b /a  D P Serv ice ,  the  pe t i t ioner  in  the  w i th in  p roceed ing ,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as  fo l l ows :

Al-fonso De Pietro
d/b/a D P Service
154 Broadway
Hawthorne, NY 10532

and by deposit. ing same enclosed in a postpaid

(post  o f f ice or  o f f ic ia l  deposi tory)  under  the

United States Postal Service within the State

That deponent further says that the said

and that.  the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

7 th  day  o f  Ju ly ,  1980.

properly addressed wrapper in a

exclusive care and custodv of the

of  New York .

addressee is  the  pe t i t ioner  here in

is the last known address of the



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

JuIy 7,  1980

Alfonso De Pietro
d/bla D P Service
754 Broadway
Hawthorne, NY 10532

D e a r  M r .  D e  P i e t r o :

Please take not ice of the Determinat ion of the Stat.e Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant t .o sect ion(s) 1138 & 7243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only 6e inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced
in the Supreme Court. of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquir ies concerning
accordance with this

the computat ion of tax
dec is ion  may be  addressed

NYS Dept .  Taxat ion  and
Deputy  Commiss ioner  and
Albany ,  New York  1?227
Phone # (518) 457-6240

due or refund al lowed in
to :

F inance
Counsel

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive

Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

for Revision of a Determinat ion or for
Refund of Sa1es and Use Taxes under
Art ic les 28 and 29 of the Tax Law for the
Period June 1, 1971 through November 30,
797 4 .

Appl icant,  Al fonso DePietro d/b/a DP Service, 154 Broadway, Hawthorne,

New York 10532, f i led an appl icat ion for revision of a determinat ion or for

refund of sales and use taxes under Art ic les 28 and 29 of the Tax law for the

period June 1, r97r through November 30, 1974 (FiLe No. ro42g).

A smal l  c laims hearing was held before Arthur Johnson, Hearing 0ff icer,

at the off ices of the Slate Tax Commission, Two World Trade Center,  New York,

New York ,  on  December  14 ,  1978 a t  10 :45  A.M.  App l ican t  appeared pro  se .  The

sa les  Tax  Bureau appeared by  Peter  c ro t ty ,  E"q .  (AL iza  schwadron,  Esq. ,  o f

c o u n s e l ) .

]SSUE

In the Matter of the Appl icat ion

o f

ALFONSO DE PIETR0 dlb/a
DP SERVICE

DETERM]NATION

add i t iona l  sa les  tax

November  30 ,  I974.

Whether the Sales Tax

due from appl icant for the

Bureau correctly determined

period June 1, 1977 through

FINDINGS OF FACT

1.  App l ican t ,  A l fonso DePie t ro  d /b /a  DP Serv ice ,  f i l ed  New York  s ta te

and local sales and use tax returns for the periods June 1, I }TI through

February  29 ,  1972,  June 1 ,  rg i2  th rough August  31 ,  1972 and December  1 ,  lg72

through November 30, 1974.

Appl icant paid the amounts demanded in not ices of determinat ion and

demand for payment of sales and use taxes due (5T-5608) issued for the periods
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March 1, 7972 through May 31, 1972 and September 1, 7972 through November 30,

797 2.

2.  0n  October  3 ,  1975,  as  the  resu l t

issued a Not ice of Determinat ion and Demand

Due against appl icant for the period June 1

the  amount  o f  $10,554.13 ,  p lus  pena l ty  and

o f  $ 1 4 , 4 9 L . 1 7 .

3. Appl icant operated two Mobi l  service

New York, and the other in Va1hal la,  New york.

at the Hawthorne stat ion.

of an audit ,  Lhe Sales Tax Bureau

for Payment of Sales and Use Taxes

, 1977 through November 30, 1974 in

in te res t  o f  $3  ,936.98 ,  fo r  a  to ta l

stat ions, one located in Hawthorne,

Repair  work was performed only

Antifreeze 50%
Accessor ies 100%
Misc.  Par ts  2OO%

4. 0n audit ,  the Sales Tax Bureau summarized merchandise purchases into

categories and est imated markup percentages for each category as fol lows:

ITEM MARKUP ITEM MARKUP

Gaso l ine
o i t
T i r e s ,
Batt .er ies

2s%
100%

2s%

The est imated markups were appl ied to appl icant 's purchases for the audit

per iod  to  de termine taxab le  sa les  o f  $1 ,157,613.69 .  App l ican t  repor ted  taxab le

s a l e s  o f  $ 1 , 0 A 2 , 6 3 1 . 8 9 ,  l e a v i n g  a d d i t i o n a l  t a x a b l e  s a l e s  o f  $ 1 5 4 , 9 8 1 . 8 0  a n d

t a x  d u e  t h e r e o n  o f  $ 1 0 , 5 5 4 . 1 3 .

5. The Sales Tax Bureau performed a markup test for gasol ine based on

actual costs and sel l ing pr ices during the period JuIy 17 ,  r97! through

December  31 ,  7971,  wh ich  d isc losed "  " .

The Sales Tax Bureau took the posit ion that said markups were inaccurate since

they  "were  based on  one gradet to f  gaso l ine  and d id  no t  re f lec t  the  major  p r ice

increases  in  1973;  there fore ,  the  Bureau used an  es t imated  markup.

6. The appl icant 's books and records were not adequate for the Sales Tax

Bureau to determine th exact amount of the appl icant 's total  taxable sales or
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sales tax l iabi l i ty. Because of the inadequate records, the Sales Tax Bureau

marked up the appl icant 's  purchases.

CONCLUSIONS OF IAW

A. That.  appl icant did not maintain suff ic ient books and records for the

Sales Tax Bureau to determine the exact amount of the total  sales tax l iabi l i ty.

However,  the appl icant had some records avai lable to enable the Sales Tax

Bureau to determine actual markup percentages on gasol ine. The Sales Tax

Bureau properly determined appl icantts markup on gasol ine as set forth in

Finding of Fact t '5"1 however,  the Bureauts disregard of such markup vras without

meri t .  Accordingry, the markup on gasol ine is reduced to 15%.

B. That the est imated markups used by the Sales Tax Bureau in determining

sa les  o f  o i l ,  an t i f reeze,  t i res ,  ba t te r ies ,  misce l laneous par ts  and accessor ies

were made in accordance with sect ion 1138(a) of Lhe Tax Law. Appl icant fai led

to sustain the burden of proving that such est imates were incorrect.

C. That the appl icat. ion of Al fonso DePietro d/b/a DP Service is granted

to  the  ex ten t .  ind ica ted  in  Conc lus ion  o f  LawrrA"  and F ind ing  o f  Fac t  "5" ;  tha t

the Notice of Determination and Demand for Payment of Sales and Use Taxes Due

i s s u e d  o n  O c t o b e r  3 ,  1 9 7 5  i s  r e d u c e d  f r o m  $ 1 0 , 5 5 4 . 1 3  t o  $ 5 r 1 3 3 . 2 0 ;  a n d  t h a t ,

except as so granted, the appl icat ion is in al l  other respects denied.

DATED: Albany, New York STATE TAX C0MMISSION

JUl 0 ? 1980
STATE TAX COMMISSION

COMMISSIONER


